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OP1 NI ON

Franks. J.

In this action arising froma notor vehicle
acci dent, the defendants were granted sunmary judgnment and
plaintiffs have appeal ed.

An accident occurred between a notor vehicle driven
by plaintiff Nance and a truck driven by defendant Strunk.

Taki ng the evidence nost favorable to plaintiffs, both



vehicles were traveling north on Interstate 75, through the
Jellico Mountains. Plaintiff was driving his enpty fl atbed
tractor trailer in the left lane at a rate of approxi mately 60
nph, when a grey station wagon suddenly swerved in front of
him causing himto nove into the right [ane to avoid that
vehicle. Defendant Strunk’s truck was traveling in the right

| ane at approxinmately 10 to 15 mles per hour, and plaintiff’s
vehicle collided with the rear of Strunk’s truck.

Strunk states that he was traveling 40 to 45 mles
per hour and never saw the grey station wagon in the vicinity,
and that plaintiff's vehicle sinply canme barreling up the
right lane and rear-ended him The driver of the grey vehicle
has never been identified or found.

In plaintiff’s suit agai nst Defendant, plaintiff
al | eged that defendant was traveling at such an unreasonably
| ow rate of speed so as to inpede traffic on the highway in
violation of T.C A 855-8-154 and his negligence was a
proxi mate cause of the accident. Responding to defendant’s
notion for summary judgnent, the Trial Court granted summary
judgnment on the basis that the proxi mate cause of the accident
was the negligent operation of the grey notor vehicle.

Summary judgnent is reviewed wthout attaching any
presunption of correctness to the judgnent. MCall v. W/ der,
913 S. W2d 150, 153 (Tenn. 1995). Sunmary judgnent is
appropriate when, view ng all evidence and inferences in the
light nost favorable to the non-noving party, there are no
di sputed issues of material fact and the noving party is
entitled to judgnent as a matter of law. Byrd v. Hall, 847

S.W2d 208 (Tenn. 1993).



The statute pled in this case reads in pertinent
part:

M ni nrum speed regul ati on - Turnouts - Passing bays -

Penalties. - (a) No person shall drive a notor

vehicl e at such a slow speed as to inpede the nornal

and reasonabl e novenent of traffic, except when
reduced speed is necessary for safe operation or in
conpliance with the | aw

T.C.A. § 55-8-154(a).

This statute is cited in only two Tennessee cases,
nei t her of which made any explicit determ nation of what
constitutes a violation of the statute.'. Watts v. W/ kerson
upheld a jury verdict finding the slow driver 40%at fault for
an accident. This finding of liability is consistent with
cases involving simlar statutes in other states, which have
hel d a question of whether such a statute has been viol ated
and whet her such violation constitutes the negligent proximte
causing or contributing to an accident is for the jury. 66
A L. R2d 1194; e.g., Giffinv. Illinois Bell Tel ephone Co.,
180 N. E. 2d 228, 230 (Ill.C.App. 1962); Fonville v. Dixon,
193 S.E.2d 406 (N.C. Ct.App. 1972); Leo v. Adans, 208 N. W 2d
706 (S.D. 1973); Mna v. Boise Cascade Corp., 681 P.2d 880,
884 (Wash. Ct. App.1984). These cases acknow edge t hat

?dawdl ers, as well as speeders, can becone a nenace to the

safety of their fellow notorists.? Cheek v. Wiss, 615 S.W2d

1 see carr v. Ozburn- Hessey Storage Co., 1996 WL 383295 (Tenn. App

1996). In Carr, plaintiff rear-ended defendant, who had just turned
onto the highway from an i ntersection. The reasonabl eness of the

def endant’s speed, which was not disputed - 20 nph - was not directly
addressed by the Court. Although the Court may have made an inplicit
judgment that the defendant was not driving in violation of the statute,
t he basi s upon which the summary judgment was upheld was that an

exam nation of the circumstances surrounding the accident supported
finding plaintiff more than 50% at fault in the accident.

The other case is Watts v. W I kerson, 1994 W. 85951 (Tenn. App. 1994).
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453, 458 (Mo. Ct. App. 1981), quoting Lafferty v. Wattle, 349
S.W2d 519, 528 (M. Ct.App. 1961).

The speed of the defendant’s vehicle is an issue of
di sputed material fact, as it bears on whether the statute was
vi ol ated and whet her such violation, if any, contributed to
the proxi mate cause of the accident. Proximate causation is
to be determned by the trier of fact, unless all reasonable
persons woul d agree on the proper outconme. See MC enahan v.
Cool ey, 806 S.W2d 767 (Tenn. 1991). Accordingly, we vacate
summary judgnent on behal f of these defendants and remand for
further proceedi ngs consistent with this opinion.

Plaintiff also filed this action against his insurer
under the uninsured and underinsured notor vehicle coverage
statute. \Wen the owner or operator of a vehicle which causes
bodily injury or property damage is unknown, the insured can
only recover if:

(A) Actual physical contact shall have occurred

bet ween the notor vehicle owned or operated by such

unknown person and the person or property of the

insured; or (B) The existence of such unknown
notorist is established by clear and convinci ng

evi dence, other than any evidence provided by

occupants in the insured vehicle.

T.C. A 856-7-1201(e)(1). The only evidence in the record as
to the existence of the grey vehicle cones fromthe two
occupants of plaintiffs’ vehicle. The conditions required by
the statute have not been established in this case and sunmary
j udgnent was appropriate on the issue of uninsured notori st
coverage. Cardin v. Canpbell, 920 S.W2d 222 (Tenn. App.

1995). However, the claimagainst the insurance carrier
relating to the underinsured provision of plaintiffs’ policy

will be reinstated because the action has been reinstated as
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to the renmi ni ng def endants.
The cost of the appeal is assessed to defendant and

t he cause renanded.

Her schel P. Franks, J.

CONCUR:

Houston M Goddard, P.J.

Don T. McMurray, J.
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ORDER

This cause was regul arly heard and consi dered by the
court. |IT 1S NOWORDERED that the judgment of the Trial Court
is affirmed in part, reversed in part, and the cause renanded.
The costs of appeal are adjudged to defendant, for which

execution may issue if necessary.

PER CURI UM



